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BEFORE THE
I LLI NO S COMVERCE COW SSI ON

IN THE MATTER CF:
COVWONVEALTH EDI SON COVPANY,

Petition for approval of delivery
services tariffs and tariff

revi sions and of residential
delivery services inplenmentation
pl an and for approval of certain
ot her anmendnents and additions to
its rates, terns and condi tions.
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Chicago, Illinois
Cct ober 31, 2001

Met, pursuant to notice, at 10:00 a.m

BEFORE:

M5. E. O CONNELL-DI AZ and MR P. CASEY,
Adm ni strative Law Judges

APPEARANCES:

FOLEY & LARDNER, by
MR PAUL HANZLI K, MR ROBERT FELDMEI ER
and MS. CYNTH A FONNER
3 First National Plaza
Suite 4100
Chicago, Illinois 60602
appearing for Commonweal t h Edi son
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Pl PER, MARBURY, RUDNI CK & WOLFE, by

MR DAVID I. FEIN and

MR CHRI STOPHER J. TOMNNSEND

203 North LaSalle Street

Suite 1800

Chicago, Illinois 60601
appearing for AES NewEknergy, Inc.,
Enron Energy Services, Inc., and
Bl ackhawk Energy Ser vices, Inc.;

G ORDANO & NEI LAN, by

MR PAUL NEI LAN

333 North M chigan

Suite 2800

Chicago, Illinois 60601
appearing for TrizecHahn O fice
Properties, Inc.;

MR STEVEN G REVETH S and MR JOHN C. FEELEY
160 North LaSalle Street
Suite C-800
Chicago, Illinois 60601
appearing for ICC Staff;

M5. ERI KA EDWARDS and MR MARK KAM NSKI
100 West Randol ph
Chicago, Illinois 60601

appearing for People of the

State of I1l1linois;

M5. LEI JUANA DOSS and MR DAVI D HEATON
69 West Washi ngt on
Suite 700
Chicago, Illinois 60602
appearing for People of Cook County;

MB. JULI E LUCAS
208 South LaSalle Street
Suite 1760
Chicago, Illinois 60604
appearing for Gtizens Uility Board,
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JUDGE O CONNELL - DI AZ: Pursuant to the
direction of the Illinois Conrerce Conmission, we
now call Docket No. 01-0423. This is in the matter
of Commonweal t h Edi son Conpany, petition for
approval of delivery services tariffs and tariff
revisions and of residential delivery services
i mpl enentation plan and for approval of certain
ot her anendnents and additions to its rates, terns,
and conditions.

May we have the appearances for the
record, please.

MR, HANZLI K: Fol ey and Lardner, by Paul Hanzlik,
Robert Fel dnei er and Cynthia Fonner, 3 First
National Plaza, Suite 4100, Chicago, Illinois
60602, appearing for Commonweal th Edi son Company.

MR MUNSON: M chael Munson on behal f of the
Bui I di ng Omers and Managers Associ ati on of Chicago
and Suburban Chi cago National Energy Marketers
Associ ation and Nicor Energy, LLC, 8300 Sears
Tower, 233 South Wacker Drive, Chicago, Illinois
60606.

MR JOLLY: On behalf of the Gty of Chicago,
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Ronald D. Jolly, 30 North LaSalle, Suite 900,
Chicago, Illinois 60602.

MR KAM NSKI : FEri ka Edwards and Mark Kam nski
100 West Randol ph, Chicago, Illinois 60601
Illinois Attorney General's Ofice appearing on
behal f of the People of the State of Illinois.

MR REVETH S: Steven G. Revethis and John C
Feel ey, staff counsel appearing on behalf of the
Il'linois Conmrerce Conmi ssion staff, 160 North
LaSal l e, Chicago, Illinois 60601

MR FEIN. David I. Fein and Christopher J.
Townsend of the law firm of Piper, Mrbury, Rudnick
and Wl fe, 203 North LaSalle Street, Suite 1800,
Chicago, Illinois 60601, appearing on behalf of AES
NewEner gy, Inc., Enron Energy Services, Inc., and
Bl ackhawk Energy Services, LLC

M5. LUCAS: Julie Lucas appearing on behal f of
the Citizens Uility Board, 208 South LaSall e,
Suite 1760, Chicago, Illinois 60604.

M5. DOSS: Leijuana Doss and David Heaton, Cook
County State's Attorney's Ofice, 69 Wst

Washi ngton, Suite 700, Chicago, Illinois 60602,
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appearing on behalf of the People of Cook County.

MR JARED: Robert P., Jared, J-a-r-e-d, 106
East 2nd Street, P.O Box 4350, Davenport, |owa
52808, on behal f of M dAmerican Energy Conpany.

MR NEI LAN: Paul Neilan, G ordano and Neil an,
333 North M chigan, Suite 2800, Chicago, Illinois
60601, appearing on behalf of TrizecHahn Ofice
Properties, Inc.

JUDGE O CONNELL-DI AZ: Let the record reflect
that we had put over to today the request for
confidential treatnent that had been filed. And
our records show that there have been two requests
for confidential designation, one being the fourth
motion by Com Ed, as well as a notion by the ARES
Coal i tion.

I think we would Iike to take those
first. W do have kind of a laundry list of other
motions too, as well as any notions in |imne or
anything of that nature that we had set this status

originally to cover today. So if we could proceed

with Edison's notion as that was filed -- was filed

first.
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M5. FONNER Thank you, your Honor. There are
seven different sets of docunents that are
contained in this notion. The first is in response
to staff data request BAL, which was an oral data
request and they concern Bates range ST 005271
t hr ough 5284.

These particul ar docunents reflect
awarded price of contracts versus price paid out.
As well as terns and conditions of contracts that
wer e negoti ateed between Com Ed and i ndi vi dua
vendors. They do contain pricing information
other information that would be conpetitively
sensitive and woul d erode Com Ed's bargai ni ng
position were they publicly avail able.

Com Ed is asking that these docunents be
treated as confidential in order to nmaintain the
| egitimate business interest of ComEd, as well as
of the particular contractors invol ved.

JUDGE O CONNELL-DI AZ: Any party have any
objection to the designation of the docunents ST
0005271 through ST 005284 as nentioned by

Ms. Fonner?
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MR JOLLY: The City would object on the sane
grounds that we've objected in the past as to this
information in the past, that the information would
not necessarily set a basenent, as Com Ed has
argued, for other potential conpetitor vendors.

In fact, it could set a ceiling at which
they mght aimtheir future proposals to Edi son
and could in fact reduce Edison's costs on a going
forward basis. And on that basis, we feel that Com
Ed has not made a showi ng that these docunents are
deserving of confidential treatnent.

JUDGE CASEY: Any ot her objections?

M5. DOSS: Cook County would join in the
objection of the Cty.

M5. LUCAS: As woul d CUB

JUDGE CASEY: Anybody el se?

MR, KAM NSKI: The AG would join the Gty's
obj ecti ons.

JUDGE CASEY: The objections are noted.
Proprietary treatment will be granted. W' ve
consi dered the argunents nmade by the parties based

on the type of information that's addressed in the
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motion, the pricing information, we would note that
there is a potential for erosion of bargaining
position, and that the information is conpetitively
or commercially sensitive. The next set.

M5. FONNER  The next set responds to staff data
request BAL 3.02. The docunents produced in
response to this request contain specific
information of costs of particul ar equi pment, such
as transfornmers and the |ike, which Com Ed has
purchased in recent past, and contains specific
line itens, item nunbers.

And for the same reasons as previously
noted, this would erode the bargaining position of
Com Ed, and for the protection of legitinate
interests of ComEd' s dealings with future
contractors we would request that this information
be mai ntained as confidenti al

JUDGE CASEY: W will take a | ook at these
docunents, 3.02. Therein it refers to average
costs, and not specific costs. W are interested
in finding out how an average cost -- that

di scl osure of an average cost would inpair the
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Conpany' s bargai ning position, and that an average
cost i s sonehow commercially sensitive

M5. FONNER Because it represents particul ar
transformers. The 5291, in terns of not only
general transforners, but tal ked specifically about
the 138 kV to the 212 kV, you are tal king about a
specific type of transforners, not even
transformers in general. 1It's the Conpany's
position that not even having transforners in
general as a line itemwuld give vendors an
ability to gauge what Com Ed would be willing to
pay for transfornmer.

This is even more egregious in that it
tal ks about the cost for particular types of
transformers, that's in response to 5291 and 5292.
And 5293. As you see later, the request asks for
all the transfornmers in 5294 at the the end, lists
out specific transformers, and the dollars paid.

Al'l of the these, it's ComEd' s position
that regardl ess of whether it's based upon an
average or specific nunbers, the sane information

woul d erode Com Ed's bargai ning position with
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respect to particular vendors. And that an average
cost woul d provide sonme vendors who had perhaps
given Com Ed the benefit of |ower costs in the,
future woul d i ncrease those, which would
necessarily increase the costs of ComEd's
distribution projects in the future and woul d
necessarily have to be passed on to ratepayers.

JUDGE CASEY: Any objections?

MR. JOLLY: The City woul d have the same
objection that it nmade last tinme, that now t hat
Edi son has established that public disclosure of
such informati on woul d necessarily increase their
costs, in fact it could decrease their costs. So
on that basis, we would object to the confidenti al
desi gnati on.

JUDGE CASEY: County, CUB AG agree with the
obj ecti on or concur with the objection?

MR KAM NSKI : Yes.

JUDGE CASEY: Can we assune, then, for the
remai nder of these docunents that will be the case
so we don't have to keep asking?

M5. LUCAS: Yes.
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JUDGE O CONNELL-DI AZ: In accordance with our
previous ruling we find that t he information
contained in the docunents ST 005291 through ST
005297 contain pricing information that is
commercially sensitive, and may erode the
bar gai ni ng position of the company, and in turn
cause the conpany to incur costs which the
ratepayers would -- so those docunents are
therefore designated as confidenti al

M5. FONNER  The next set is in response to ARES
data request 8.05. There were a couple actua
subcomponents within here, Bates range AC 0001188
through 1189, contain specific information relating
to current and ongoing distribution projects which
coul d, again, be used by vendors, and woul d erode
Com Ed' s bargaining position in the future in that
it provides detail ed analysis of what ComEd is
projected to spend for distribution projects, what
it has spent to date and what it projects to spend
in the future.

JUDGE O CONNELL-DI AZ: Any objection? Sane

obj ecti on?
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MR, JOLLY: Sane objection as before.

JUDGE CASEY: Over the objection, the matters
wi Il be designated confidential based on their
comercial sensitivity, as well as potenti al
erosi on of the bargaining position.

M5. FONNER:  The next set of docunents conta
wi thin ARES data request 8.05 is Bates range AC

0001196 through 1202. They were produced

ned

specifically in response to ARES 8.05, but in fact

they are identical docunments to those which were
produced in response to staff data request BAL,
data question 3.02, which your Honors have j ust
ruled is to be treated as confidential.

JUDGE CASEY: M. Jolly.

MR JOLLY: Same objection as last tine.

JUDGE CASEY: Ckay. Those docunents, 0001196
t hrough 0001202 will be afforded confidentia
treat ment based on the conmmercial sensitivity as
well as the potential that it could erode the
bar gai ni ng position of the conpany.

M5. FONNER: The next set of docunments is in

response to City of Chicago data request 3.221

It
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contai ns Bates range COC 0001007 through 1106.
These docunents are individual invoices from
contractors and contain specific information as to
prices, terns and conditions that were individually
negoti at eed between Com Ed and the contractors and
woul d erode the position of ComEd in its
bargai ning position as well as preserving the
legitimate interest of the contractors at issue.

JUDGE CASEY: M. Jolly, do you want to go ahead
and nake your objection?

MR JOLLY: It's the same objection

JUDGE CASEY: Do you have any specific
obj ections?

MR JOLLY: No, just for the conceptual issue.

JUDGE CASEY: Documents COC 0001 007 through COC
0001106 wi Il be afforded confidential treatnent.
It's clear that these are either contracts or
specific -- vendor specific agreenents of which
they are cormmercially sensitive to the conpany as
wel | as that vendor

A disclosure of this could in fact erode

the conpany's bargai ning position and therefore we
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will be afforded confidential treatnent.

M5. FONNER: The next set of docunments is in
response to attorney general data request 2.2A and
contai ns Bates range AG 0015010 as well as AG
0015217 t hrough 15220. This information contains
specific information with regard to ComEd' s
di spat chabl e backup and generation rel iability
pricing experinent.

It contains not only the nunber of
customers on this experinment, but identifies the
particul ar custoners involved, the type of
generation installed, pricing for the experinent
and strategies of ComEd planners in terns of their
analysis of the experinment in ternms of the past and
what is expected on a going forward basis.

I would note that that in order to
provi de the nmost information, Comobnweal th Edi son
has al ready provided a redacted version of those
docunents to the parties in this case, and has been
provided to the adm nistrative | aw judges so that
you might see how nuch is redacted in respect to

those particul ar pages.
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The renai nder of information on
di spat chabl e backup and generation has al ready been
provided, so it's this limted nunber of pages.

MR, KAM NSKI : AG has no objection to the
redacti on of custoner nanes. However, we fail to
see why the total nunber that this pricing
experinment is available to is confidential, or
whet her the prices that are paid to -- or the
various costs of this experinent are confidential

As |long as the names of the custoners
are redacted, | feel that the rest of this should
be avail abl e.

M5. FONNER: Vel |, Commonweal th Edi son has
already identified the particul ar feeders invol ved.
Identifying the particul ar nunber of c ustoners
i nvol ved may | ead sonebody to ascertain the numnber
of customers who are actually involved in that
experi ment .

In | ooking at those particul ar feeders,
if they can say there are, you know, seven
custonmers on that, and | ooking at the distribution

capabilities of those custonmers mght very well

549



10

11

12

13

14

15

16

17

18

19

20

21

22

| ead sonmeone to be able to ascertain the particul ar
identity of the custoners involved

And again, providing the dollar val ues
that customers are receiving is confidential to
that custoner, that is custoner specific
i nformati on.

M5. DOSS: Cook County would join in the
objection, and just note that this is an
experinment, and as such, it's for the purposes of
learning and so if it could be kept confidential, I
thi nk woul d be a hei ghtened concern

As far as having it being | abeled as an
experinment, so |l don't see the harmto the public
havi ng this nmade public.

M5. FONNER: | would note that the Conmerce
Conmi ssi on excepts the fact that these are treated
as confidential. And there was in fact a redacted
portion that was filed with the Conmm ssion earlier
this year. W have actually undertaken and
provi ded a broader anmount of information than was
provided with the filing of the billing and pricing

experinment for purposes of this proceeding.
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But that this is commonly recogni ze by
the Conmi ssion as sonething that is sensitive to
the conpany as well as to the customers.

MR KAMNSKI: In reply to the custoner specific
i nformation regarding the prices, and the paynents
made to custoners, if the custoners' nanes are
renoved, | don't see why the nunbers cannot renain.

JUDGE O CONNELL-DI AZ: M. Kam nski, what do you
have to say in response Ms. Fonner's assertion that
due to the information with regard to the feeder,
that it would be apparent who the custoners wer e
based on the feeder information that is woven
t hr oughout these docunent s?

MR KAMNSKI: If the feeder information is
directly indicative of the individual custoners,
then we have no problemwi th that being redacted.

MR FONNER | woul d note based upon
M. Kam nski's objection that the information that
was provi ded actual ly describes the asses snment of
what type of feeder, the criteria for the feeder,
and the nunber of feeders, so it could potentially

| ead sonmeone to be able to ascertain the particul ar
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identity of the customers, based upon the redacted
information that is provided.

JUDGE CASEY: Froma particular standpoint, if
the feeder information is redacted and the custoner
name information is redacted, we've |ooked at,
let's say, page 0015218, take a | ook at both
confidential and then the redacted. So what we
woul d have left then is the dollar anount.

MR KAM NSKI : Yes.

JUDGE CASEY: What is that going to give you?

JUDGE O CONNELL - DI AZ: What does that add to the
record?

MR, KAM NSKI: W withdraw t he objection.

M5. DOSS: Cook County would maintain their
obj ecti on.

JUDGE O CONNELL-DI AZ: 1 couldn't hear you, what
did you say?

M5. DOSS: We'll still object.

JUDGE O CONNELL-DIAZ: Wth regard to AG 0015010
t hrough AG 0015220, those docunents are -- we note
for the record that the AG has withdrawn its

obj ection, Cook County still has an objection. W
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woul d desi gnate these docunments as confidenti al
based on custoner specific information that are
contained in those docunents.

MR, FONNER  The next set of docunents responds
to attorney general data request 1.01C and 1.29.
There are four pages within those. There are
actually two set groups.

AG 000379 through 80 contain a

di scussi on of conpensation to a specific
Conmonweal t h Edi son enpl oyee, in addition to
respect for the individual's private financial
matter, as well as the conpany's privacy and
protecting the information that pertains to
i ndi vi dual peopl e, Comonweal th Edison is
requesting that those particul ar docunments, those
two pages, be treated as confidenti al

JUDGE CASEY: M. Kami nski

MR. KAM NSKI : Thi s individual, the paynent is
not a salary, rather it is a one tine paynent, and
it is labeled as in recognition of efforts
regardi ng the transm ssion distribution system so

| think this is essential to the case, and
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indicative of the effort that went into bringing
the distribution systemup to speed.

JUDGE CASEY: So we are clear, both the nane of
the enpl oyee, as well as the anount of paynment to
the enpl oyee have been redacted, or that's -- |
have a redacted version.

MR FONNER: The redacted version has been
provided to the attorney general, so those that
signed level 1 of the confidentiality agreenent
have recei ved the entirety. The reason this was
redact ed were because there are other portions of
this docunment that were not relevant, so those were
redact ed.

But the particular tw pages at issue
have been provided to all those that signed the
protective order at level 1. So M. Kam nski has
this information, is free to use it at hearing with
the appropriate safeguards that have been
est abl i shed.

JUDGE CASEY: Ms. Doss.

M5. DOSS: Cook County will object, noting that

this is a ComEd officer, it is not sinmply an
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enpl oyee. As such, that information should be nade
public.

JUDGE CASEY: Any ot her objections?

MR, JOLLY: The City would join in the objections
of the AG

MS. LUCAS: As woul d CUB.

MR FONNER | would just note that whether one
is an officer or an empl oyee, that one's interest
in protecting their financial privacy remains the
sane.

M5. DOSS: | would just object to that.

MR KAM NSKI: One last thing | would note, that
the SEC requires that certain officers of the
conmpany have to report the conpensation |evels of
those officers.

JUDGE O CONNELL-DI AZ: Certain officers, which
ones?

MR KAM NSKI: Top five. | don't have specific
know edge as to whether this person is one of the
top five, however that is information

JUDGE O CONNELL-DI AZ: So you are just throw ng

that out there. W are going to redact the
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i ndi vidual's name from these docunents.

JUDGE CASEY: As well as his title, so the
specific reference to a specific enployee. The
fact that the dollar anount that someone was paid
will not be afforded confidential treatnent.

MR, FONNER  Just so |I'mclear, your Honor, in
terns of the nane, it lists not only the nane, the
individual's name and title, but tal ks about the
previous position where they cane from what their
efforts were, so the descriptions contained wthin
the docunment would lead to the sane ability to be
able to ascertain the identity of this particul ar
i ndi vi dual .

M5. DOSS: | would object. | don't think -- you
know, Ms. Fonner continues to have this segue way
into everyone can determ ne who this person is.
This isn't a gane of let's put the pieces together
and find out who this is. This information is
i mportant, and should be kept public. And the
ALJ's have ruled that the title and name is
redacted, then that's sufficient.

JUDGE CASEY: Well, let's go through it, then

556



10

11

12

13

14

15

16

17

18

19

20

21

22

This is it what we feel should be redacted or
stricken. The nane and title on the first -- I'm
| ooki ng at document 000379, sentence begins the
chairman. Delete the person's office and nane. o
to the fourth line, delet e the person's nane. o
to the whereas paragraph, delete, first line,
del ete the person's nane and position, second line
delete the eighth, ninth and tenth word

Next paragraph, first sentence, first
line, delete the individual's name. Next docunent,
0000380, last full paragraph, first sentence,
delete the individual's nane. Last paragraph
second sentence, delete the second and third word.

MR FONNER: Next with the subset one that

cont ai ned docunments AG 000870 and 873. These
contain a report of discussions between senior
of ficers and seni or governnent officials between
Com Ed, produced in response to chairman -- board
m nutes, and di scussions of neetings that occurred
at Com Ed board neetings.

These are sim lar docunents to those

whi ch have been previously produced under a
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confidentiality -- under the protective order in
that public release of this could very well have a
chilling effect possible the board of directors at
Commonweal t h Edi son
Commonweal th Edi son is asking that these

two docunents be treated as confidential. The
docunents that were produced are redacted. The
redactions sinply renove information that is not
rel evant to these proceedi ngs. So what the
adm ni strative | aw judges has before them has been
provided to parties in this proceeding that have
signed level 1 of the protective order

JUDGE CASEY: The correspondence i s what again,
where is that comng fron? 1s that a report back
to the board?

MR, FONNER  Yes, your Honor, this reflects
di scussions within the board.

JUDGE CASEY: M. Jolly, M. Kam nski

MR, KAM NSKI : These are just general
descriptions of discussions. | fail to see where
there is any real confidential information being

reveal ed here. It says things |like the tone of the
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meeting was good. | don't see what people c an get
in the way of confidential information fromthat.

MR, FONNER It discusses particular nmeetings
and di scussi on between, again, Commonweal th Edi son
of ficers, and gover nnent officials.

JUDGE CASEY: Are there any other objections?

M5. DOSS: County objects as well.

JUDGE CASEY: And basis of the objection?

M5. DOSS: The same as the AG's that these are
general topics.

M5. LUCAS: CUB would join in the objection

JUDGE CASEY: W are sensitive of the potenti al
chilling effect that disclosure of mnutes or
di scussi ons held in board neetings.

A review of the docunent does not

di scl ose what we woul d determ ne a disclosure of
whi ch woul d be chilling in future di scussions.
However, there appears, the | ast sentence on Page
000873 shoul d be redacted, as that is the
adm ni strative | aw judges' determ nation that that
woul d be the only thing within what docunent that

could be viewed as potentially chilling.
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MR FONNER: The final set of docunents that was
in response to City of Chicago data request 1.114
contai ns Bates range COC 0001325 through 1336.
These are docunents taken fromreports or
presentations that discuss Commonweal th Edison's
thread of distributed generation within its service
territory.

It reflects the strategic thinking of
Conmonweal th Edi son' s thinking and its business
pl anners and is conpetitively sensitive and we
therefore request that these docunents be treated
as confidential and proprietary.

JUDGE O CONNELL-DI AZ: Any objection?

MR JOLLY: The Gty would object. On the
grounds that the docunents that are referenced in
the response appear to be pretty dated. According
to Com Ed' s response, they predate open access, SO
tone | interpret that to nmean to be 1997 at the
earliest, or 1999, possibly. I'mnot certain if
they were referring there to the date of passage of
the anmendnent of the Public UWilities Act.

JUDGE O CONNELL-DI AZ: Wi ch docunment are you
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referring to?

MR JOLLY: I'mlooking at 114B.

MR, FONNER  Actually they all post date.

MR JOLLY: | misread that. Strike that.

JUDGE O CONNELL-DI AZ: So now you are going to
wi t hdraw your objection?

MR JOLLY: Actually, | might. And | will.

JUDGE CASEY: Anybody el se want to nake an
objection and then withdraw it? There will be no
obj ection, those docunents will be af forded
confidential and proprietary treatnent.

MR FONNER:  And that concl udes Commonweal t h
Edi son's fourth notion for treatnment of docunents
as confidential or confidential and proprietary.

JUDGE CASEY: M. Fein.

MR, FEIN. Thank you, your Honors. The ARES
Coalition filed a notion for confidential treatnent
that addresses two sets of information.

The first set sought specific
i nformation regardi ng the inpact of the Company's
proposal upon the specific individual customners of

AES New Energy. The information is conpetitively
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sensitive, and could be use to the detrinment of AES
New Energy in the market. And it's ny understand
that, at least fromthe Conpany, there is no
objection to the treatnent of the ARES Coalition's
response to Com Ed data request 2.3066.

The second has to do with work papers
that were relied upon by nmenbers of the ARES
coalition in producei ng custoner inpact anal yses
that were contained in their testinony in this
proceedi ng. The ARES Coalition and the Conpany
have entered into a protective agreenent for that
information. The information has been provided to
the Conpany, already, and this information is
specific customers' information for both custoners
of AES New Energy, and Enron

MR FONNER And | would agree with M. Fein's
statement that Commonweal th Edi son Conpany has no
objection to the treatnment of these docunents as
confidenti al

JUDGE CASEY: Any objection? There being no
obj ection, the docunents set forth in the ARES

Coalition's first motion for treatnent of docunents
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as confidential or confidential and proprietary
will be afforded confidential treatnent.

JUDGE O CONNELL-DIAZ: Wth regard to the notion
to conpel filed by the AES New Energy, or the ARES
Coalition, we don't have a response fromthe
conmpany. What is the status of that?

MR, FONNER We had not prepared a witten
response, your Honor. Wth respect to -- | would
note first of all that Commonweal th Edi son provided
the responses to 18 of the data requests on the
16th of Cctober, two nore on the 18th of Cctober.

Last evening the Conpany responded to
and sent out by priority mail, that should be
arriving at M. Fein's office this nmorning, sent
out responses to all but 3 of the requests. Two of
the three remaining requests ask for transcripts,
press rel eases, et cetera. These docunents are not
kept in the nmedia relations office at Commobnweal t h
Edi son, are not maintai ned.

The only thing the Conpany woul d be abl e
to do would be to conduct a public search i n the

public domai n which the ARES Coalition could
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acconplish just as easily. So there would not be
any docunments forthcomng with respect to two of
those three data requests.

The remai ni ng data request and narrative
responses to those two as well as the third, wll
be provided today.

MR FEIN. Can | respond? As you can see from
the notion to conpel, the ARES Coalition tinely
filed these data requests. The ARES Coalition's
ninth set of data requests sought highly rel evant
information, the type of information that is
requested in the usual course of Conmm ssion
practi ce.

The problemhere is a problem of the
Conpany's own naking. They have refused to
respond. The vast mgjority of the outstanding
responses that | still have not seen as we sit here
today relate to their rebuttal testinony, which was
filed on Septenber 20th. This was testinony filed
after an extension was sought due to the events of
Sept enber 11t h.

Mich of the outstanding responses dea
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with sone w tnesses who had not previously
testified. Therefore, the information sought could
not have been requested any earlier than it was.

At a status hearing regarding that notion for an
extension of time to file, the Conpany refused to
identify who the witnesses were that were going to
be testifying. Again, a problemof their own

maki ng.

When we initially contacted the Conpany
toinquire as to the status of these responses, it
was clear that there was no know edge on the part
of counsel for when the responses would be
forthcom ng, what the status of themwere. W were
prom sed that we would receive sone of the
responses yesterday, we were prom sed that we woul d
receive themelectronically so that we could
expedite the review, that didn't occur. Again, the
conmpany failed to neet its own deadline that it
i nposed upon itself.

Qoviously | haven't had a chance to
review themas we sit here today. | don't even

know i f they are responsive, whet her there is
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objections. The information asked for, if you | ook
at the attachnent to our notion, | nean sone of the
i nformati on asks what do you nean by a certain

phr ase.

The conpany has taken over 28 days to
provide that information, pretty basic information
that | t hink highlights the manner with which the
Conpany has handl ed di scovery in this case. This
is the third type of motion we've had to file.

I think Exam ner Casey will recall a
simlar situation that occurred in Docket
No. 00-0361. The Conpany's decomnm ssi oni ng
proceedi ng where a host of discovery was dunped on
the parties on the eve of hearings and then we ar e
supposed to be prepared to go forward with cross
exam nation on that very day or the foll owi ng day.
That conpletely prejudices the parties.

The two witnesses who are scheduled to
testify tonmorrow for the conpany, Ms. Strobel and
M. Helwig, testify at |ength about the
reasonabl eness of the investnents and distribution

reliability, distribution capital inprovenents,
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i ncrenental expenses borne by sharehol ders, all of
which is highly relevant information that we have a
right to conduct discovery upon. And those are the
ones that are outstanding.

So | think that it should be clear to
all the parties and clear to the judges, the manner
i n which discovery has been conducted in this case,
and we woul d ask that either two manners of relief,
one either the testinmony be striken that addresses
these issues, or that the ARES Coalition be
provided with the opportunity to potentially recal
these witnesses at a time convenient to the ARES
Coalition after we've had an opportunity to revi ew
the responses to di scovery.

Additionally, Ms. Fonner's
representation this norning about the response that
it will not be forthcomng --

M5. FONNER: That's a m scharacterization. | did
not say that responses will not be forthcom ng

MR FEIN. Well, if | understand, you indicated
that our request 9.8 and 9.13, which requested

copi es of docunents including, but not limted to,
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transcripts, press clippings, videotapes, speeches,
testinmony both by Ms. Strobel and M. Helw g
regardi ng i ssues to the Conpany's distribution
system are not kept in the normal course.

I would note for the record that a
simlar, if not identical question was posed early
in this proceeding, with respect to statenents by
M. Rowe, docunents were provided in response to
that request. | note that the Conpany has provided
responses to Gty of Chicago data requests, in
particular Gty of Chicago data request 2.118 and
182 that purport to be various docunents that are
kept by the Conpany's nmedia rel ati ons departnent.

I would note that anyone nmight be able
to search a website and find rel eases that cone out
of their media relations departnent. W sinply
requested statenents to test sone of the statenents
that the witnesses have placed in their testinony
that they seek to place in the record in this
proceedi ng, conpletely relevant and highly
probative information with respect to many of the

i ssues in this proceedi ng.

568



10

11

12

13

14

15

16

17

18

19

20

21

22

JUDCGE CASEY: Ms. Fonner.

M5. FONNER The conpany has never refused to
provi de responses to anything. |In fact, as |I noted
earlier, the conpany provided 20 responses to these
data requests by Cctober 18th, and has been
diligently working to provide responses to al
requests.

I would al so note that with respect to
this particular notion, this nmotion was filed
bef ore the data requests had even cone due.
Commonweal t h Edi son didn't receive these data
requests until after the close of business on
Cctober the 2nd, and were working diligently to
provi de those data requests responses to M. Fein.
Narrative responses will be provided to all

And with respect to 9.8 and 9. 13,
M. Fein's point that one could easily search a
website is indicative of the fact that M. Fein and
the ARES Coalition could do that just as easily as
anybody at the Conpany. The fact is that these are
not maintained in t he media rel ati ons depart nment

for these particul ar individuals.
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Whet her or not docunents are collected
and retained with respect to M. Rowe is not
relevant as to the fact of they do not have
docunents with respect to the two individuals for
whi ch M. Fein sought docunents. So we have
responded to all but three. Those narrative
responses to the remaining three will be
forthcom ng, and they will be provided today.

MR FEIN If | could briefly respond. If it's
the Conpany's position that they would object to
that data request because the ARES Coalition can
find that information itself, then it shouldn't
take 28, 29, 30 days to get that objection

If we are provided with a tinely
objection, as the data request requested, that we
be imuediately notified if there is an objection
so we can resolve it, which is | understand the
intent of the rules of practice to be, to try to
resol ve these matters, that would be appropriate
But unfortunately the Conpany waits until the 30th
day when they cone due.

Any efforts at good faith responses in
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14 days, | think have been obvious that t here
hasn't been that commitrment. And the Conpany has
taken the position that no responses are due unti
28 days expire. And | think Ms. Fonner's response
certainly highlight ed that. |If they have an
objection to certain of our data requests, it
shoul d not take 28, 29, 30 days on the eve of
hearings to receive them

M5. FONNER If | might respond briefly to
M. Fein's last comment. Commonweal th Edi son
wasn't objecting to the requests 9.8 and 9.13, it
was sinply indicating that after a conplete and
t horough search, these docunents are not
mai nt ai ned.

JUDGE CASEY: That is going to be your response?

M5. FONNER: Yes, that's correct. And there is
in fact nothing left to conpel. They will have
narrative responses for those remaining three, 9.21
wi Il have a substantive response that they wll
have forthcom ng shortly by the cl ose of business
today. There is simply nothing left at issue.

JUDGE CASEY: | think the point that M. Fein is

571



10

11

12

13

14

15

16

17

18

19

20

21

22

trying to get at, if you don't ordinarily keep that
docunentati on, how | ong does it take to figure that
out. W shouldn't be waiting 30 days to get that
answer, | think that's the point.

MR, FEIN That's the point on t hose. This is
the first we've heard of that, obviously. | guess
I would like sonething clear for the record, is it
the Conpany's position that the office of M.
Strobel and t he offices of M. Helwig do not keep
records of speeches or presentations or articles
that they wite or are quoted in?

M5. FONNER M information indicates that those
parti cul ar requests that you nade for press
rel eases, transcript, et cetera, are not kept in
the nedia relations office, and that is somnething
that where these would be, the clearinghouse, if
you will.

MR FEIN. Are they kept anywhere at the Conpany,
if not in the nedia relations department?

M5. FONNER Well, presentations with respect to
Ms. Strobel have been previously produced in

response to another data request.
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JUDGE O CONNELL-DI AZ: G ven the fact based on
M. Fein's representation that he has not had an
opportunity to review these responses that
Ms. Fonner has suggested the Conpany has responded
to the ARES Coalition with, we would |i ke to afford
M. Fein that opportunity to review those docunents
that | guess were sent yesterday or whenever they
were sent.

And with the caveat that if need be,
that any of the w tnesses that are scheduled to
testify tonorrow woul d be avail able at some point
intime later in our schedule if the ARES Coalition
has any questions that, due to the | ateness of
receiving that information, they were not able to
prepare for their cross tonorrow. So that will be
up to
M. Fein to advise us of that, based on his review
the docunents which he has not seen yesterday.

MR HANZLI K: Just so the record is clear, it has
not been denonstrated that any of these are late
they are being filed within the time periods of the

Commi ssion's rule, and so | have sone concern about
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characterizing our responses as being | ate.

JUDGE O CONNELL-DI AZ: M. Hanzlik, 1'mjust
going to stop you right there, because we do note
that tonorrow is the hearing and these two
Wi tnesses, M. Helwig, and Ms. Strobel are going to
testify, and | think it's only fair that while you
are still not late, but they need this information
to be able to do whatever kind of cross they choose
to do. And we will afford themthat opportunity.

The next notion is ComEd' s notion to
conmpel the data responses from NEMA. M. Minson,
we don't have any response fromyou with regard to
that. Have you filed a response?

MR, MUNSON: Yes, actually. And | ask that this
be brought up tonorrow as a result there is --

M. Coodman filed responses or a response to this
nmotion that should be at Ms. Fonner's office this
morning. | was unable to reviewit as ny e-nail
system was down, and then it was not faxed prior to
this hearing. And | have not had a chance to

revi ew the response.

My understanding is we had until noon
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tonmorrow to provide responses to Conmonweal th
Edi son with regard to these data requests, and that
was the time period that | was goi ng on.

JUDGE CASEY: M. Minson, | guess |I'mnot clear.
Soneone filed a response or is preparing a response
to this notion?

MR, MUNSON: Yes, M. Goodman is an attorney, and
has taken upon hinself to draft a response to this
motion, and that is what | intend on filing in this
case on his behal f.

JUDGE O CONNELL-DI AZ: But you just stated that
you filed this already, is it filed?

MR MUNSON: He sent it to ny office to review
and sent it to Commonweal th Edi son.

JUDGE O CONNELL-DI AZ: 1s he an attorney of
record in this case?

MR MINSON: He's on the service list, |' mnot
sure the distinction of attorney of record.

JUDGE O CONNELL-DIAZ: | think you need to file
t he response.

MR MUNSON: | intend on filing the response.

JUDGE O CONNELL-DI AZ: So you haven't filed
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anyt hi ng yet ?

MR MUNSON: No. And it was ny understandi ng
that | had until noon tonorrow to do so.

JUDGE O CONNELL-DI AZ:  When is M. Goodnman
schedul ed to testify?

MR, MUNSON: He was schedul ed on Thursday the 8th
at the status hearing |ast that we agreed upon, and
then the schedul e was rearranged a bit to
accommodat e sonme witnesses, and then he was set for
and is currently set for the 6th.

M5. FONNER He's testifying by tel ephone, which
further conplicates these issues.

JUDGE O CONNELL-DI AZ: M. Minson, are you aware
of what is going to be filed, responses to the data
requests or a general response to the notion to
compel ?

MR MUNSON: | believe it's a response to the
motion to compel. It's NEMA's position that the
responses that were provided to Conmonweal th Edi son
are responsive and therefore there is objections to
the notion to conpel.

JUDGE CASEY: If that's the case, if that's what
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is going to be filed, then we are going to need to
see the responses, as well as the data requests
t hensel ves.

M5. FONNER The data requests and responses
thensel ves were filed as part of the errata to
Commonweal th's notion. But those are what -- that
was after the supplenental, those are the
suppl enrent al responses from NENVA.

JUDGE O CONNELL-DI AZ: M. Minson, could
whatever is going to be filed be filed by 4:00
o' cl ock today?

MR, MUNSON: Absolutely. Yes, | just would note
for the record that | received this notion to
conmpel on Monday afternoon and it is now Wdnesday
morni ng. W just ask before you nmake a ruling on
this, that you afford us an opportunity to respond.
And it seens that you' ve done that by allow ng us
until 4:00 o' cl ock.

JUDGE CASEY: W will reserve ruling on ComEd' s
motion to conpel to National Energy Marketers
Associ at i on.

JUDGE O CONNELL-DI AZ: The next notion will be
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ComEd's notion to strike portions of the rebutta
testinmony of Dr. O Connor and Richard Spil ky.
VR FELDMEI ER: Com Ed has noved to strike

certain portions of the testinony submtted by
Dr. O Connor and M. Spilky that deal with a notice
that was sent to the Commi ssioners by, let's see if
we can get the nane right here, Doninion Retail
Inc., regarding Dom nion's reasons for wthdrawa
fromthis case

W have noved to strike Lines 20 through
33 of that testinony. And we have advanced a
nunber of reasons in the paper that we filed. But
I think they cone down to pretty basic evidentiary
points. W' ve noved to strike because both of the
wi t nesses here have not indicated in their
testinmony that they have the proper foundation to
testify about affairs relating to Dom nion

And for related reasons, when they do
testify about Dominion, their testinmony is based on
sonmething that they just read or heard from ot hers,
it's hearsay, it's an out of word statenent that

they are repeating for the truth of the matter
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asserted.

The overlay behind this is beyond the
sort of |aw school evidentiary points is the
context in which this is raised. Domnion was a
menber of the ARES Coalition, it sent this notice
to the Conmissioners, and now its w tnesses are
pointing to the notice as evidence. And we think
under those circunstances, this is improper, this
is an inproper way of creating evidence,
essentially, to put in the record.

If I could refer to the law that we've
cited in our brief, the lawin Illinois is that
Wi tnesses can testify only concerning matters that
fall within the scope of their personal know edge.
And the party offering a witness has the burden of
showi ng that the witness they' ve put on the stand
does have personal know edge of the subject matter
that the witness is testifying about.

Cited the Suprenme Court case in support
of that proposition, People v. Ennis 139 Illinois
2d, 264. It's a bedrock of our evidentiary system

The testinony that has been subnmitted in this case
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doesn't indicate that there is personal know edge
here.

Again, the testinony refers to why
Dominion is withdrawing fromthis case, and the two
Wi tnesses are not related to Dominion. They are
both either officers or enployees, as we've
indicated in our papers, of AES New Energy, so they
can't have foundation to testify about Domni nion's
affairs and foundation for such testinmony is not in
the testinony that's been presented.

For rel ated reasons, when these
i ndividuals do testify about Dominion it's hearsay.
Hearsay in Illinois is an out of court statenent
stated in court for the truth of the matter
asserted, and that's what's been done here.
Basically these witnesses are just pointing to
sonmet hi ng that sonebody el se said. That's the
classic definition of hearsay.

And this isn't a technical objection we
are raising, but a fundamental right of ComEd is
bei ng deprived here, because the key point behind

this is we can't cross exani ne on these statenents.
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Nobody here is from Dom nion, we can't probe the
voracity of these statements because the person
maki ng the statenment won't be in the courtroom So
our right to cross examne i s being denied.

Again, the circunstances in which this
has arisen is this is a former nmenber of the ARES
Coalition, they have created this notice that they
sent to the Conm ssioners. They basically created
evi dence now that their w tnesses are pointing to,
and that's an additional reason why this testinony
shoul d be stricken.

MR FEIN May | respond?

JUDGE O CONNELL-DI AZ: W are very interested in
your response.

MR, FEIN. For three separate reasons, we think
the Conpany' s notion should be denied. First, the
type of evidence that the Conpany would like to
exclude is the type of evidence that an expert
woul d rely upon for his testinmony or her testinony.

The evidence that is being relied upon
by Dr. O Connor and M. Spilky is certainly allowed

by the Commi ssion's rules, and under the rul es of
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evidence. It's the type evidence that a prudent
person and an expert would rely upon to draw these
two conclusions with which they testify about. The
reason that Domi nion w thdrew fromthe proceeding,
and the effect that the Conpany's actions are
havi ng on the devel opnent of the conpetitive narket
inthis state, and that's what they testify about
in those lines of their testinony.

This type of evidence is allowed under
the Commi ssion's rules of practice, as we noted at
Page 3 of our response. This type of evidence is
al | oned under Federal Rule of Evidence 703, as we
mentioned at Page 4 of our respond.

Second, | would agree with M. Fel dneier
that again this is a basic evidentiary point, and
that is that while even if the Comm ssion were to
find that Dr. O Connor and M. Spilky did not
reasonably rely possible this letter, which I would
note for the record was not only circulated to the
parties, but filed along as an attachnent to a
notice formally in this proceeding, that it's

adm ssi bl e.
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It's adm ssi bl e under Federal Rule of

Evi dence 803 Sub 3, and that is this out of court
statenment shows the state of mind, notive, or
intent of the declarant, declarant bei ng Dom ni on
on why they withdrew fromthis proceeding. Finely

JUDGE O CONNELL-DIAZ: M. Fein, the letter that
you are tal king about, that was individually mailed
to the separate Conmmissioners; isn't that correct?

MR FEIN It was individually nmailed to the
Conmi ssioners, it was served on every party to this
case, and then was filed as an attachnent to a
notice that was formally filed with the ALJ.

JUDGE O CONNELL - DI AZ:  Yeah, after the fact,
correct? And wouldn't that be an ex parte
commmuni cati on and therefore inproper?

MR FEIN. W belief that it was served upon all
the parties to the case, the parties were on
noti ce.

And finally, this notion is premature.

The wi tnesses haven't testified yet. M. Feldneier

does not know what their personal know edge is.
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The purpose of cross examnation is to find out

what a wi tness' personal know edge is about
assertions in their testinony, just |ike any other
witness to a proceeding. Just |like assertions from
their wi tnesses about certain reasonabl eness of
cost, certain other itenms. That's what the purpose
of cross exam nation is, to test a witness

know edge that goes to the weight of evidence
that's in their testinony.

W think that it's obviously clear why
the Conpany doesn't want these wi tnesses to talk
about what they' ve nentioned in their testinony.
Qoviously they take issue with the testinony that
has been filed by Dr. O Connor and M. Spilky on
these nmatters, and we beli eve that their notion --
they have provided an insufficient basis by which
to strike these portions of the testinony and ask
that you deny their notion

MR, FELDMEIER | would like to respond to the
three points that M. Fein raised. First, he said
that this is expert testinony and it gets in

because this is the type of thing that experts rely
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upon. |If you take a look at this testinmony, this
isn't testinony, this is recitation of facts. This
is pointing to this noti ce and saying listen to
this for the truth of the natter asserted. It's
not the basis of an opinion, | think that's clear
fromthe way this is laid out.

Second, M. Fein also in his papers and
in his statements pointed to and referred to
Section 2610B, | don't know if he referred to that
in his argunent, but it's in his papers. And that
section states that it relys on Section 1040 of the
Adm nistrative Procedure Act, which says in
adm ni strative proceedi ngs things can cone in if
they are the type of thing that reasonably prudent
people would rely on in the course of their
affairs.

An inportant point with that though is,
and it's a point that I"'mgoing to talk a | ot about
with respect to the notion to strike M. Schlissel
is that that section doesn't allow the whol esal e
adm ssion of hearsay. That's a point that has been

addressed by the courts, Mirrelli v. Ward 734,

585



10

11

12

13

14

15

16

17

18

19

20

21

22

Illinois 2d, 87. Basically cane right out and
said, hearsay is not a court statenent offered to
prove the truth of the matter asserted. Such
evidence is inadmissible in adm nistrative
proceedings unless it falls within one of the
recogni zed exceptions to the hearsay rule.

He has pointed to one of those, and I'|
talk about that in a mnute. But the hearsay rule
is still in force in adm nistrative proceedi ngs.
And that's what we show here, South Limted v.

Pol lution Control Board 656, Illinois 2d, 51,
stating general hearsay evidence is not adm ssible
in admnistrative proceeding. G ting several other
earlier cases.

So just to say that this is the type of
thing that people rely on, and it gets in because
this an administrative hearing, that is not
correct, hearsay is still barred.

M. Fein referred to section 803-3 or
Subsection 3 of the Federal Rules of Evidence, the
state of mind exception. | would like to read that

briefly. It says a statenent of the declarants
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then existing state of mnd, enotions, sensations
or physical condition, such as a nmental feeling of
pain or bodily health is a subject of a hearsay
exception.

This is an exception that applies to
individuals, primarily in crimnal cases, when a
coconspirator or an individual tal ks about intent.
When things like intent or notive are at issue in
the case. It doesn't apply to corporations.
Corporations don't have bodily feelings, they don't
have what's referred to here in the rule as
enotions. And for the sane reason they don't have
i ntent or design.

This is sonething that a specific
objection or exception that applies in the case of
i ndi vi dual thoughts and feelings and it's not
appl i cabl e of Dom nion statenents which are the
subj ect here.

Also | would point out in the case
they've cited, People v. Berry, in their papers as
i ndicative of this exception being adopted in

Illinois law, in referring to this type of
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statenment, the Court said that there nust be

consi deration of the |ikelihood of deliberate or
consci ous m srepresentation, and that nust be, this
is kind of a funny word, negative, not a word |
woul d use, but that's the word in the case.

Now, that's not negative here, that's
exactly what we have here because they have created
this piece of evidence recently and know they are
pointing toit. So in this situation, we would say
that the exception doesn't apply.

And finally, they have indicated that
the point is -- our notion is premature, that we
don't know what the scope of know edge will be for
these individuals. Qur position will be that in
preparing this direct testinony when counsel has
the ability to formtestinony, witten testinony
with wtnesses, the foundation has to be there.
That's why we have this notion to st rike, that was
their burden coming in. They failed to neet that
burden, they don't get to put that wi tness on the
stand and suppl enent.

And here | think it's nore t han a
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techni cal issue of supplenentation, these are AES
New Energy personnel, this barrier can't be crossed
their know edge of Dominion's affairs is by
definition hearsay. So we would continue to assert
our notion and nove to strike these portions of
the testinony.

M5. DOSS: Your Honor, Cook County woul d object
and ask that the reference to M. Schlissel's
testinmony and the reason that ComEd will agree
that the testinony should be stricken, should be
stricken fromthe argunent, because that nmotion is
not before your Honor at this particular time, and
we have not responded -- and have no opportunity to
r espond.

And | woul d make the objection at the
time he said it --

JUDGE CASEY: He was on a role.

M5. DOSS: Exactly.

JUDGE CASEY: Well, the notion to strike
particul ar portions of his argunment will be denied.
I think we are well equipped to detern ne what we

are going to consider and what we won't and what is

589



10

11

12

13

14

15

16

17

18

19

20

21

22

proper and what is not.

M. Fein, do you have any fina
response?

MR, FEIN. Just a couple brief points. Contrary
to M. Feldnmeier's representation, the exception
under Federal Rule of Evidence 803 Subsequent 3
does apply equally in civil as in crimnal cases,
as the case cited in our papers, as he refer s to
them indicates.

And | note that counsel cited references
to a couple of other cases that | did not see
contained in his motion. And obviously we have not
had an opportunity to respond to these additional
cases that he cited in his response to my argunent
here today. And again, we believe that the notion
shoul d be deni ed.

JUDGE CASEY: First and forenost, the
correspondence sent by the Doninion representative
is troubling. There was an entity represented by
counsel in a proceeding before us, to send
correspondence directly to the Conm ssioners, we

believe is ex parte and i nproper
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Having said that, we do not think it's
appropriate for the remaining nenbers of the ARES
Coalition to boot strap or to use that
i nappropri ate correspondence in their rebutta
testinmony. We've considered the argunents of the
parties, both the movant and the respondent, and
concl ude that the testinony, Lines 20 through 33,
shoul d be stricken.

JUDGE O CONNELL - DI AZ:  The next order of
business is ComEd's motion to strike the testinony
of M. Schlissel. And we will hear argunent on
that notion today, however, we will nost likely
take it under advisenent.

MR, FELDMEI ER Your Honors, if | may, Com Ed has
moved to strike the testinmony of M. Schlissel that
was filed on August 23rd of 2001. Hi s testinony
has been submtted by the People of Illinois, CUB,
the Gty of Chicago and Cook County.

M. Schlissel in his testinmony offers
opi nion testinony regarding costs that he believes
shoul d not be allowed in base rates in this

proceedi ng. However, his opinion testinmony in this
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case is not based on factual analysis, it's based
largely on reports that he has quoted from at
length in his testinmony, basically the opinions and
observations of others.

In particular, he quotes at length in
the testinony to two specific reports, a report
prepared buy Liberty -- or a nunber of reports
prepared by the Liberty Consulting G oup concerning
Liberty's investigation of aspects of ComEd's
transm ssion and distribution systens from 1992 to
1999.

He al so quotes at |ength from pages of
-- he al so had pages of testinmony that quote at
Il ength fromsummaries of a report prepared by
Vant age Consulting concerning it's investigation of
out ages that occurred on ComEd's system from July
30, 1999 to August 31st, '99. So the just of this
is we have expert opinion testinony here that is
basically a recitation of opinion reports and
reports prepared by others.

And of course the risk here as we are

going to go into in a nonment for ComEd is that Com
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Ed cannot properly cross examne with respect to
those reports. The drafters of those reports wll
not be in the courtroom ComEd will have no way of
probing into the voracity or the context that went
into those reports, will not be able to properly
cross examine. And for that core reason, in
addition to other reasons, the testinony that we've
moved to strike in M. Schlissel's testinmony shoul d
be stricken.

W' ve raised four reasons for striking
this testinony in the notion that we've filed
First, as | alluded to a nonent ago, the Schlisse
testinmony contains irrel evant and prejudicial
hearsay testinmony that should be stricken, page
upon page of of such testinony.

Second, the docunents relied upon by
M. Schlissel do not apply to the | egal standard at
issue in this case, so sinply allow ng those
docunents in evidence, when they were based on a
different standard, would be -- is incorrect. And
again, as we are going to refer to, that reasoning

has been relied upon by hearing examners in the
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past with respect to M. Schlissel's testinony and
by the Commi ssion in striking his testinony that
was basically witten in the sane way that the
testinony that is at issue in our notion was

pr epar ed.

W' ve al so noved to strike the testinony
because it applies a hindsight standard, which is
not the applicable correct standard to apply in a
case like this, and because it contains these out
of court statements that do not address the test
year that is at issue here, and because of that the
testinmony is irrel evant.

Striking M. Schlissel's testimony is
consistent with a prior Conm ssion precedent,

i ncl udi ng a conmi ssion precedent involving
Schlissel's testinony itself. Docket 90-038 In Re:
Edi son, a Decenber 12th, 1990 opinion of the

Commi ssion, this case did not involve M.
Schlissel, but it involved another wi tness, a M.
Chernin who basically, like M. Schlissel, as
indicated in our papers in the portion of this

opi nion we've attached, selectively cited to
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opi nions of others in his expert testinony.

Com Ed noved to strike this testinony
and the nmotion was granted. And the Commi ssion
concluded in this case, M. Chernin selectively
recited the opinions of persons that Edi son was not
able to cross exam ne. And based on that finding,
the Conmi ssion determ ned that that testinony which
selectively cited to opinions should be stricken
That's exactly what we have here.

If you |l ook at the portions of the
testinmony that are at issue in our notion, there
are selective citations to these reports which are
filled with opinions, opinions |ike Edison did not
spend appropriate anounts on this, opinion
statements of the drafters of the reports that are
outside of our ability to cross examine. Striking
M. Schlisssel's testinmony can be done sinply
through a reliance on this prior Comm ssion order.

But the Comm ssion precedent regarding
Schlissel's testinony goes further. He presented
testinmony in two fuel clause cases, when the fue

clause was in effect for Edison. And again as
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i ndi cated a nmonent ago, the nmethod of his
testifying in those cases was the sane as his
method is here. There instead of citing to
consultant's reports regarding the distribution
system M. Schlissel was testifying on nucl ear
oper ations.

And in his testinony he cited
extensively to reports that had been prepare by the
Nucl ear Regul atory Conmi ssion and the institute of
nucl ear power operations, an industry group
referred to as INPO. As he has done here, M.
Schlissel simlarly tried to include the findings
of those reports as his testinony, and Com Ed noved
to strike on two occasions, both of the occasions
where he testified.

Fi rst occasi on was the 1994 fue
reconciliation case, Docket 95-0119 Karen Caille
was the exami ner in that case, we have attached a
portion of the transcript in that case where Karen
Caill e ruled and granted ComEd's notion. And if
you take a look at that, I'll quote generally.

She concludes at Lines 9 through 11 on
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Page 217 fromthe transcript that we've attached
these reports are reports that use different
standards than the standard we use here at the
Conmi ssion to determ ne prudency. She also states
that she refers to the use of hindsight in Line 20
as a basis for striking the testinony.

So again, these are the sane reasons
that we've raised here, different |egal standards
in the report, use of hindsight which is not
perm ssi bl e here, those were reasons Exam ner
Caille used in striking simlar testinony by the
very witness that we have at issue here. Her
ruling is equally applicable.

The sane result were in Docket 97 -0015,
this was the 1995 fuel reconciliation case, where
Exam ner King was presented with the sane type of
testinmony by M. Schlissel, relying upon NRC and
I NPO statenments, opinion testinony or out of court
statements. Again Com Ed noved to strike. The
Commi ssioners' final order in the case, which is
attached to our papers as indicated, the hearing

exam ner struck portions of M. Schlissel's
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testinmony in certain exhibits of CUB containing
hearsay fromthe NRC and | NPO whi ch were hearsay,
wer e based on standards different from prudenc e,
i nvol ved hi ndsi ght and were not connected to any
speci fic outage in the proceedi ng.

It also indicates there was an
interlocutory appeal taken fromthat decision which
was denied. So we on two occasions, we have
adm ni strative | aw judges striking M. Schlissel's
testinmony. W have a Commi ssion order striking the
testinmony. And we al so have evidence of an
interlocutory appeal being taken fromthat decision
inthe '96 fuel reconciliation case and it being
deni ed.

So there is exact precedent with re spect
to what they are trying to do with Schlissel's
testinmony here. And there is precedent which
i ndicates the testinmony should be stricken

I'"lIl briefly refer to the judicial
decisions that we've cited, which are exactly in
I'ine and which provide support for the Conm ssion's

prior decision regarding M. Schlissel's testinony.
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The sort of benchmark case in this area regarding
expert testinmony in Illinois is Wlson v. O ark 84,
Illinois 2d, 186 where the Illi nois courts adopted
the standard and federal rule of evidence 703,

whi ch states that expert w tnesses can rely upon
out of court statements if it is the type of
statement reasonably relied upon by experts in the
particular field in form ng opinions or inferences
upon the subjects, the facts or data.

Now, the Comm ssion has gone over this
ground before, and has held in previously striking
M. Schlissel's testinony that the type of hearsay
at issue here, the type of recitation of out of
court reports is not sonething that is reasonably
done by experts, it is not sonething that falls
within the scope of the Rule 703 that was adopted
by the Wlson v. dark court.

The Suprenme Court, again, in Peopl e v.
Ander son, another case that we've cited 113
Il1linois 2d Page 1, holding that was directly
applicable here it says that a trial judge |like

your Honor here of course need not allow an expert
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to recite secondhand i nformati on when its probative
val ue in explaining the experts opinion pales
besi de the possibly confusion

Basically what this rule says is an
expert can't use materials that the expert relys on
as a way of circunventing the hearsay rul e and
trying to get all sorts of things into evidence
that woul dn't come in independently. Secondhand
information, that's exactly what we have here,
that's exactly what the testinmony of M . Schlissel
does.

I"lI'l cite briefly to Gty of Chicago v.
Ant hony anot her Suprene Court case, 136 Illinois
2d, 169. And in other holding applicable hearing,
another rule of |aw applicable to the case includes
the informati on sought to be relied upon by the
expert, the information may not be permtted to
come before the jury, the trier of f act here, under
the guise of a basis for the opinion of the expert.

That's what's happening here. W have
hi ndsi ght i nformati on, we have information used

incorrectly, not using the applicable | ega
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standard, and they are trying to get that before
the trier of fact under the guise of being support
for the expert's opinion
If you |l ook at M. Schlissel's
testinmony, this so-called support for his testinony
is actually the bul k of what he's trying to get
into the record. It's pages, upon pages, upon
pages, his opinion is very briefly stated. That's
why the testinony has been filed, that's why it
shoul d be stricken, that's why his testinony has
been stricken in the past.
So on those grounds, we would nove to

strike the testinony.

JUDGE CASEY: Response

MR KAM NSKI: First off, if ComEd had acted
tinmely, as was requested by the ALJ's in the
begi nni ng of these proceeding, to the prefiling of
Schlissel's testinony where he refers to the
Li berty/ Vant age reports, they could have either
first requested the ALJ's to subpoena the authors
of these reports, which were made for this

Conmission. O also could have required those
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authors to provide witnesses to explain the
findings of those reports as was required by the
Conmission in their energency procurenent
opportunity request.

They state clearly that those authors
must nake available for a period of two years,
which we are still within, after conpletion of
i nvestigation wi tnesses who can expl ain and support
the investigation, findings and recomendation in
witten testinony, and under cross exam nation in a
formal 11 1inois Conmerce Conm ssion proceedi ng
They did not take advantage of that. Rather, they
wai ted until eight days before the hearing began
is going to begin this this case, to bring this
forward as a notion to strike. They had the
opportunity to cross examne, and allowed that to
pass.

Secondly, the Liberty and Vant age
reports are publi c records. They were responses
order by the Commi ssion as an investigation of the
liability problenms and outages that occurred in

1999.
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JUDGE O CONNELL-DI AZ: Was there any opportunity
for ComEd to cross exam ne the authors of these
various reports that you are aware of ?

MR. KAM NSKI : There were presentati ons nade
bef ore the Comm ssion, and Com Ed was gi ven the
opportunity to nmake their own presentations
regardi ng the findings of those reports. And Com
Ed did so, as they refer to in their rebuttal
testi nony.

JUDGE O CONNELL-DI AZ: These were presentations
to the Conmi ssion, they were not under oath; isn't
that correct?

MR KAM NSKI: |I'munaware if they were under
oath, but they were proceedi ngs before the
Conmi ssion. These are published on the I CC website
as the results of ComEd' s i nvestigations into Com
Ed's difficulties in 1999.

And even if the Comm ssion finds that
these are inadm ssible on their own, expert
witnesses are entitled to rely on otherw se
i nadm ssi bl e data or evidence that the experts in

the field ordinarily rely upon in formng their
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opi ni ons.

Now, in this case, this rate case, this
is an investigation regarding distribution plant
expenses. You nust |ook at not only the test year
but before, during and after this test year to
det ermi ne whet her the expenses were properly -- are
indicative of a nornalized test year, a |levelized
test year, and also to determ ne whether there was
a substantial amount of capital used, should we
say, as in this case.

Now the reports are evidence of that
condition. They are offered, they support the
opi nion of M. Schlissel that there is a |ikelihood
that inpudent costs occurred during the test year
and that the audit -- an audit that he suggests in
his testinony, both on direct and in rebuttal
testinmony, that an audit is necessary and
appropri ate.

Regar di ng the precedent, which | nust
note that there is no star decisis in Conm ssion
orders, however the precedent that is cited by Com

Ed, the two cases regarding the full adjustnent
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clauses, refer to the limted scope of dealing with
retroactive billing for a specific period regarding
commodity costs. These are inherently difficult to
predict, and therefore the hindsight issue is

i nportant in that case.

However, in this case, it is nmuch better
to look at rate case proceedings, and in those it
has been done in the past, as | cited in our
response the Illinois Conmerce Conmi ssion versus
Com Ed, Docket 83-0537, 84-0555 consolidated
addressed audits that were conducted regarding the
nucl ear plant costs.

Additionally, the Central Illinois Light
Conpany versus Illinois Conmerce Conm ssion Docket
94-0040 refers to various surveys and | eak reports
generated prior to the rate case that was invol ved
then, regarding the condition of CILCO s natura
gas distribution system That is right on point.

It is analogous to the situation we have here, in
that we are tal king about t he anal ysis of the
condition of the distribution systemprior to the

test year. And if any precedent is to be all owed
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regardi ng Conm ssion orders, those are far nore
proper than fuel adjustnent clause cases.

Finally, | would also note that in
answer to Docket 90-0038, there is a question of
reliability in those cases. In this case, we are
tal ki ng about a Commi ssi on response order report,
where Com Ed had the opportunity and took the
opportunity to respond to the findings that were
found -- that were offered in that report, and
those reports were nade open and public
present ati ons before the Comm ssion

So the precedent of the FAC, the fue
adj ustment cl ause cases, and the the 90-0038, are
of | ess persuasive value than the rate cases that |
cited in ny response. | would also note that these
same reports are referred to in staff testinony and
no such testinmony has been -- no such notion to
stri ke has been brought before by Com Ed.

JUDGE CASEY: Is it the Conpany's position that
these type of reports, it would be inproper for an
expert to rely on these types of reports to forman

opi ni on?
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It's a narrow question. Not as to
whether it's a restatenent of what is in those
reports, but that it would be appropriate for an
expert to rely on those reports to form an opinion

MR, FELDMEIER | have to give you -- | can't
give you a yes or no answer on that. But what |
could say is this, what Schlissel has done with
these reports goes far beyond what an expert is
permtted to do under Illinois |aw because this
isn't a case where Schlissel testifies, |'ve read
these two reports and considered themin arriving
at ny opinion and there are other things that I
have considered and here is my expert opinion

I nstead, what has been done with these
reports is page after page of his testinmony is a
recitation of the reports, and the lawin Illinois
that | indicated in my main argument, and that is
indicated and cited to in our nmotion, says that is
what can't be done, you don't bring in secondhand
information, the way that it's been brought in
here, under the guise of support for an expert's

testinmony, that is the controlling | egal standard.
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MR JOLLY: If | mght respond. | think

M. Fel dneier mscharacterizes M. Schlissel's
testinmony. In fact, | think he does use these
reports to formhis opinions. H's opinions are in
response to Com Ed's repeated assertions that none
of its costs that it incurred during the test year
or prior to the test year were incurred as a result
of prior problens that it had had with its
distribution system

He reviewed these reports, and based on
those reports, he challenges -- he relys on those
reports to chall enge Com Ed's assertions that none
of those costs are inits rate base or inits
expenses. And based on that he attacks the
credibility of ComEd' s statenents to that effect.

And he al so reconmends that the
Commi ssion initiate an audit of ComEd' s
expenditures during its two year -- 1.5 billion
two-year recovery programthat it announced in
Sept enber of 1999 to determine if, in fact, any of
those expenditures incurred during that period were

the result of past nm smanagenent, and whether or
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not they should be recovered and whet her they
shoul d be recovered in delivery service rates.

JUDGE CASEY: M. Jolly, I'mlooking through the
excerpts that were attached to the notion, and |I'm
trying to find the responses by M. Schlissel where
he said, yeah, | reviewed the information and based
on that information, and based on whatever, ny
opinion is this. Now, maybe it's because it's been
excerpted, and | haven't seen the entire testinony.

MR JOLLY: If | could respond.

JUDGE CASEY: The problemis we don't want a
regurgitation of someone else's report if that's
your opinion. Opinion testinony is supposed to be
your opinion and not a restatement of sonebody
el se's.

M5. DOSS: Your Honor, while he's |ooking for
those excerpts, | agree that M. Schlissel is an
expert and able to nake his own indep endent
opi ni on, which he has done in testinony. But with
respect to the reports thenselves, | think it's
important not to -- for the Conm ssion not to be

m sguided in the sense of thinking that these
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reports have sinply secondhand i nformation. M.
Fel dnmeier tries to dimnish what these actually
are.

These reports are public records. The
Commi ssion hired these consultants as their staff.
Normal |y we're accustomto in-house staff, and so
we are very, you know, confortable with that. But
now t hat the Comm ssion actually chose an outside
consulting firm ComEd is saying well, no way,
these aren't consultants, these are just secondh and
peopl e who cane in and gave a report.

In addition, the Comm ssion al so adopt ed
these reports. The notion was nade by the
chairman, and it was an actual adoption of these
reports and findings to the point that it was a
public record. None of the Supreme Court rules,
public rules are evidence and so there even if,
al though I say Schlissel did give an i ndependent
opi ni on, even assumng that he didn't, these
reports are public record and the factual findings
in those records are, as public records, are

adm ssi bl e under the Illinois Supreme Court rules.
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JUDGE CASEY: M. Jolly was | ooking for some
excerpts.

MR JOLLY: And | ooking at M. Schlissel's direct
testinmony he discusses that he is unable to
quantify the L and M expenditures that coul d have
been avoi ded, because he is a respondent in
di scovery. And he goes on in his rebutta
testinmony recommendi ng that an audit be conducted
because he is not able -- in his opinion, he
cannot, nor can the Conm ssion determ ne what c osts
that are included in Edison's proposed revenue
requirement are the result of past m smanagenent.

And those citations to the Liberty and
Vant age reports are not being used to say they were
i nprudent as Vantage and Li berty suggests, rather
that they call into question Edison's repeated
assertion that none of the costs that are included
in the revenue requirenent are the result of past
m smanagenent, as M. DeCanpli and ot hers have
testified.

He is relying on those reports to

chal | enge those statenents nmade in Edison's
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testinmony which they've al so made in di scovery
r esponses.

MR, FELDMEIER If | could respond. There are a
nunber of argunents, if | could address them
individually. | think M. Jolly, inreferring to
M. Schlissel's testinony really kind of summred
things up correctly. He said M. Schlissel has
read these reports, and these are the basis of his
opinion. That is not expert testinony, that is the
recitation of hearsay and that's the basis of our
motion. There is no expert analysis here, there is
simply | read this and this is what it says.

That was the basis of why we noved to
strike Schlissel's testinmony in the past and were
successful and that's the basis for why this
testimony shouldn't cone in under Illinois |aw.

Ms. Doss indicated that these are public
records and t here is a public records exception to
the hearsay rule. 1In the response to our notion
that was received yesterday afternoon, they have a
section which says these are public records. They

don't tal k about a public record exception to the
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hearsay rule. They cite to the adm nistrative
notice section of the Conmission's rules and a
section which says the Comm ssion can take
adm ni strative notice of generally recogni zed or
technical facts within the specialized know edge of
t he Conmi ssion

The type of reports these Liberty and
Vant age reports are are not basically the stuff
that adm nistrative notice is nade of. Scientific
or technical know edge would be things, like in the
fuel adjustnent case, certain workings of a power
generation facility that have cone up in prior
cases and the Conmi ssion can take notice of the
technical issues involved if it's been down that
road before. The sane thing with the operation of
the distribution system

Here we are tal king about specific
factual findings with respect to events in which
in sone cases, took place over a long period of
time. That is not the type of thing this rule
woul d contenpl ate adm ni strative notice being taken

of. If you take a look at the type of things that
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t he Conm ssion coul d take an administrative notice
of, it's things like rules, regulation, witten
policies of governmental body, |icenses and
certificates. Pretty nundane stuff. Not the type
of things, the detail type of report that was
undert aken here.

M. Kam nski indicated as his initial
argunent that ComEd didn't act tinely here, and
what Com Ed shoul d have done when it received this
testinony is gone out and started issuing subpoenas
and undertaking it as its burden bringing these
peopl e before the Court so proper cost exam nation
could occur. That is sinply not the | awin
I'l'linois.

If an expert relys upon sonething and it
is inmproper, the person who is on the receiving end
of that testinony is not required to hunt down the
source of the statenents, bring them before the
tribunal so they can cross examne them Frankly,
it is an unworkabl e standard.

You asked the question of whether cross

exam nation could occur, and M. Kam nski referred
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to certain neetings, and | will take himat his
word t here was an opportunity to question, but
there is no record, there was no cross exam nation
we don't have any record of what occurred, so
that's irrelevant to whether there has been the
ability to cross exanmine the type of material they
seek to introduce into the record in this case.
Finally, M. Kam nski said there is no
star decisis at the Conm ssion, you are not bound
by this. W are not saying that you are bound by
star decisis here, you have no roomto assess this
on your own, we just nean you just follow these
prior decisions because they are correct and they
showed what other hearing examiners at that tine
have done when faced with the identical issues. W
think that their ruling should be foll owed here.
MR JOLLY: | think first of all M. Feldneier
m scharacterized sonmething | said. | think that
the reports that M. Schlissel quotes fromformthe
basis of his opinion. And his opinion is based
upon what -- you have to consider what the | egal

context of this case is. Legal context of this
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case i s Edison bears the burden of proving that
it's proposed rates, and each conponent of those
rates, are just and reasonabl e.

And by | ooking at these reports,
M. Schlissel forms an opinion by saying these
reports, as well as Com Ed's own internal reports,
rai se questions as to whether or not the costs that
Edi son seeks to include in its rates in this

proceedi ng are just and reasonabl e.

He's not relying on -- he's not saying
that the findings that are made by -- in the
Vant age and Liberty reports are -- he's not

offering those for the truth of the matter
asserted, all he's saying is those call into
question whether or not Edison is neeting its
burden of proof whether or not they can de nonstrate
that the costs they are seeking to include are in
fact just and reasonable and are not based on costs
that were incurred due to past m snanagenent, or
i mprudent actions on its part.

JUDGE CASEY: Ckay, M. Jolly, in either his

direct or rebuttal, you seemto wap up what you
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think his opinionis, either in his direct or
rebuttal, does he do that?

MR JOLLY: Yes.

JUDGE CASEY: Coul d you please direct that to us?

MR JOLLY: On Page 19 of his direct testinony.

JUDGE CASEY: Page 19 of the direct.

MR, JOLLY: Correct, the last page, or actually
next -to-last page starting at Line 12, there is the
question, Have you been able to quantify the
distribution L and M expenditures that should be
di sal | owed?

And he has referred to the fact that he
hasn't received an analysis fromthe conpany, any
anal ysis showi ng a breakdown of the costs that they
incurred during its two-year recovery programto
determ ne whether costs that were incurred were
based on inprudent actions.

H s references to the reports are
merely -- to the Liberty and Vantage reports are
there to out point that these things have been
called into question and we asked themin di scovery

repeatedly for breaking down these costs. And
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Edi son said they deny having the informat i on, they
don't have it broken down, and they coul dn't
provi de the information.

So based on what's said in the --
relying on what's said in the Liberty and Vant age
reports, plus Edison' refusal to provide the
information requested in discovery, he's saying we
don't know, we don't know what shoul d be incl uded
or excluded and as a result that Edison doesn't
meet its burden of proof.

And he goes on in his rebuttal testinony
at Page 8 to suggest that the Conm ssion conduct an
audit. So at Lines 9 and 10 a detailed audit is
needed to exami ne the reasonabl eness of the
distribution plan expenditures that ComEd is
seeking to add to rate base in this proceeding, for
those very same reasons. Edison hasn't provided
sufficient detail and Edison's own interna
studi es, plus the studies com ssioned by the
Conmi ssion call into question whether the costs
they are trying to include inits rates are

properly included.
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JUDGE CASEY: Does anybody have anything in
additi on? Cood ahead, M. Fel dneier

MR, FELDMEIER M. Jolly has pointed to certain
portions on Page 19 and to sone of the direct where
it is sunmed. |If you look at the testinmony as a
whol e, as you pointed out, what we are noving to
strike is not that, we are noving to strike really
the bulk of what is attenpted to be interjected
into the record here, and that's the page upon page
of recitation about out of court statenents.

That recitation is not necessary in that
detail for the opinion that has been arrived at.

We are not noving to strike the opinion, just the
i mpr oper predicate.

Also M. Jolly indicated that he's
relied upon ComEd's internal reports. W haven't
moved to strike those because that's not hearsay.
That's sonmething that we stated that's an
adm ssion. And we have the ability to deal with
that, we can talk to the person who made that
statement and deal with it. But with these other

out of court statements we don't have that ability,
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and it's not proper for all of that information to
cone in the record when we have no neans of cross
examining with respect to it.

M5. DOSS: And agai n, Cook County reasserts its
objection to that in the sense that this is public
record, it is not hearsay, secondhand information
and as such under the Supreme Court Rules, Supremne
Court Rules 216, any public records of factua
concl usi ons are evidence and deened properly
evi dence and Com Ed has an opportunity to cross
exam ne, as M. Kam nski pointed out. They could
have cal |l ed Vantage and Liberty and actually cross
exam ned themif need be

So Cook County believes this notion is
frivolous. ComEd doesn't like the results of
Vant age and Liberty report because it's not their
own report. They are rejecting the fact that the
Conmi ssi on chose Vantage and Liberty to do their
i nvestigation, and they are sinply an outreach of
their staff.

They didn't have in-house staff to do

it, so they actually hired, bid it, contract it
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out, bid it and chose Vant age and Liberty to be
their staff and now Com Ed wants everyone to
overl ook that fact and try to pretend that this is
simply hearsay or secondhand information and that
we can't really rely on it, when the Conm ssion has
adopted these reports and have | ooked into it, and
docunented the findings of the reports.
So | think we have just wasteed |ike 30

m nut es argui ng over sonething that shoul d have
never been done. And also, | would note that this
motion was filed Cctober 24th, we had to respond
we filed a witten response Cctober 30th. So if
there are sone cites that are not in there, | don't
thi nk that should be hel d agai nst gover nnent al
parties because we did the best we could. W are
argui ng October 31st at 10:00 o' clock on this
nmotion that shouldn't have been filed in the first
pl ace.

JUDGE CASEY: M. Jolly, M. Kam nski, does
anybody intend to try to file either the Vantage
consulting or the Liberty consulting reports? 1It's

not evidence, despite Ms. Doss' assertion that
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it's evidence because it's a public record. It's
not evidence unless it's admtted. 1|s soneone
seeking its adm ssion?

MR JOLLY: If your ruling would somehow --

JUDGE CASEY: If you are looking for us to tip
our hand, no.

MR JOLLY: If you desire, we certainly could
submt those reports. But if | could just respond
qui ckly to sonething Mr. Fel dneier said, he
i ndi cated that he had a problemw th the | evel of
detail that's cited in M. Schlissel's testinony.
To nme it seens to nme he's not questioning the
concept, it's the anount of detail, what he goes
into. Maybe a little bit, maybe a few quotations
woul d be okay, but's the amount of quotati ons.

| get the feeling that -- these are
properly relied on, it's a reliable report in that
it's a Comm ssion response order report that the
Conmi ssion adopted. It is unlike the prior cases
in which the CUB witness in the two fuel adjustnent
cl ause cases and the City witness in the | ease cost

pl anning case relied on reports that the Comm ssion
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had nothing to do with. These are inherently
different, these are proper to rely upon

He is relying on these reports to cone
to a conclusion, and I think in his statements
M. Feldneier admts that is a proper thing to do,
but Edi son is enbarrassed by what's in those
reports and so as a result they are not happy he is
reciteing page after page of the concl usions that
are reached in the reports.

JUDGE O CONNELL-DI AZ: M. Kam nski earlier when
we first started the argunents, and | think it was
in your argument, you suggested that the
consultants would be available for two years after
the -- could you restate that for the record,
pl ease?

MR KAM NSKI: Certainly, and I'mreferring
to -- and | have copies if you would like to | ook
at these.

MR JOLLY: It's Commission's RFP for consultants
to conduct. The results included in the RFP was a
requi rement that the respondents make avail able for

two years after the final report witnesses to be
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avail able for cross examnation in a formal |1CC
pr oceedi ng.

MR KAMNSKI: It's on the third page of the
handout that 1've given you, under G states that
those that bid for this opportunity must make
avail able for a period of two years after
conpl etion of the investigation a w tness or
Wi t nesses who can expl ain and support the
i nvestigation, findings, and recomendati ons in
witten testinony, and under cross exam nation in a
formal 111inois Comerce Comm ssion proceeding.

I would also note that M. Fel dneier
referred to the fact that there was no record of or
did not knowif there was a record regarding
presentation to the Comm ssion. However, there is
avail able on the website the transcript of the open
meetings, both the day that the Vantage authors
made their presentation, and | would note the
second day, where ComEd replied in 100 pages of
transcript and were questioned by the Conm ssion
regardi ng the findings.

Also on top of that, as | stated
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earlier, ComEd in its rebuttal testi nony refers to
their replies to the Liberty report.

MR, FELDMEIER 1f 1 could respond to one point,
and that has to do with the energency procurenent
opportunity. After the portion that
M. Kam nski quoted about making these individuals
available for cross and their witten testinmony in
an Illinois Comrerce Conmi ssion proceedi ng, that
paragraph continues to state that these people wll
be made avail abl e and can provi de expert assistance
to the Conmission or its staff and Conmi ssion
counsel in all matters relating to such proceeding
i ncl udi ng di scovery and the preparation of
pl eadi ngs, briefs and other |egal docunents.

What this provision contenplates is if
staff calls upon these entities who bid on this to
come in and work on a case, they woul d be obligated
to do so. It doesn't obligate themto basically
stand ready at all tinmes if anybody should call to
present witnesses and to prepare witten testinony
and stand ready for cross.

| take it, and I've just received this
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docunent, but this contenplates a contract with the
Commi ssion, with the staff of the Conm ssion, that
woul d be the party that would have the ability to
call in and require these things to be done. |
don't think Edison could get on the phone and say
we are relying on this provision to a bidding
contract that we are not a party to, you now need
to come in and nake yourself available. W
couldn't do that. That is not a reason for
allowing themto rely on this.

M5. DOSS: But that supports ny argunent that
they are staff.

MR JOLLY: And | guess if Edison really desired
to cross exam ne these people, they could have
i nvoked t he subpoena power of the Conm ssion, and
M. Feldneier's earlier suggestion that sonehow it
woul d have been inproper for Edison to do that,
assunes that M. Schlissel's testinony on these
points is inappropriate and we don't agree with
t hat .

So his statenment as to Illinois |aw that

sonmehow t he burden is not on them because they have
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no burden to ask for a subpoena and to inquire
about inappropriate testinony, we disagree with his
characterization of that testinony as

i nappropri ate.

JUDGE CASEY: Al right, we will take this under
advi senment. A concern, though, is obviously you
feel strongly, this is inportant information. And
we're just trying to figure out why it's not being
offered, if it's that inportant.

W will take a | ook at the testinony
that was submitted, we will consider the argunents
that have been nmade by both the proponent and
respondents, and we will issue a ruling on it.

M5. DOSS: Your Honor, we didn't say that we
woul dn't offer it, we can offer those reports into
evi dence.

JUDGE CASEY: No one has offered themas of yet.

JUDGE O CONNELL-DIAZ: Are there any notions in
limne that we need to deal with or anything which
is also what we were to deal with today? Are there
other notions or any other matters?

M5. FONNER The only matter is on Friday your
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Honor had directed that one copy of all test inony
that has been filed by e-docket as well as one copy
of all corrected testinony be provided to the
adm ni strative |law judges for marking. And we have
with us today the docunents relating to al
Commonweal t h Edi son witnesses that will be
testifying tonorrow

I will need to supplenent this with the
affidavit that is to acconpany Ms. Leitzell and
M. Meehan's testinony, but we have one hard - copy
for your Honor at this time.

JUDGE O CONNELL-DIAZ: 1s there also the errata
for that as well?

M5. FONNER The errata itself is not. It is ny
understanding that we were sinply filing the
ori gi nal

JUDGE CASEY: V& need the errata as well.

M5. FONNER All right. We will provide the
errata.

MR FEIN. We, as well, have our testinony here
for presentation. Based upon your ruling striking

some lines of the rebuttal testinony today, | would
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be prepared to line through it, your Honor,.

MR, NEFF: | just have a nechanical question if a
word has to change or a nunber has to change, do
your Honors prefer that the testinony be reword
processed or that the changes be made by hand so
they are visible on the testimony itself in witten
forn®?

JUDGE CASEY: If the testinony that is being
sought to be admtted is different fromwhat's been
e-docket filed, then we need the old three copies,
if there is any changes.

MR, NEFF: And you want themcorrected and -- the

JUDGE CASEY: The corrected version

MR NEFF: But I'mjust trying to clarify if you
want them corrected via word processing if changes
are small or just by handwitten changes if it's
smal | .

JUDGE CASEY: If they are small, but we still
need the t hree copi es because it's sonething
different than what is filed.

MR NEFF: That's what | was concerned about,
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t hank you, your Honor

JUDGE CASEY: As far as -- M. Fein.

MR, FEIN. Just because of that |ong di scussion

we had on Friday went all around, | have an
original copy of what was filed as well as the

corrected copy, as well as the errata.

JUDGE CASEY: And those were -- all three were

sent to the clerk via e-docket?
MR FEIN That's correct. |Is that what the
clerk needs, basically those three pieces?
JUDGE CASEY: Yes, sir.
MR FEIN And it's because there is a

confidential version, too.

JUDGE CASEY: Wth respect to future filings or

subm ssions for stanping, at 3:00 o' cl ock each

aft ernoon outside the hearing roomw |l be a table

and a clerk to take your testinony for the next
day. Then this matter is continued to 9:30
t onor r ow nor ni ng.
(Wher eupon the above-entitled
matter was continued to Novenber 1

2001 at 9:30 a.m)
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